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PER CURI AM

M ckey Rattler appeals the 63-nmonth sentence inposed
after his conviction for an assault inflicting serious injury
within the Eastern Band of the Cherokee Indian Reservation, in
violation of 18 U S. C. 88 113(a)(6) & 1153 (2000).

Citing Blakely v. Wshington, 124 S. C. 2531 (2004),

Rattl er contends that his Sixth Anendnent right to a jury trial was
vi ol ated because he was sentenced on facts found by the court and
not by the jury. Rattler did not object to his sentence in the

district court based on Blakely, or United States v. Booker, 125

S. . 738 (2005); therefore, we review for plain error. United

States v. Hughes, 401 F.3d 540, 547 (4th Cr. 2005). Because

Rattl er received a hi gher sentence t han woul d have been perm ssi bl e
based only on the jury's findings, we vacate and renand Rattler’s
sentence for resentencing under an advisory guidelines system?!?

See Hughes, 401 F.3d at 547-49, 555-56 (finding that Hughes

satisfied all three prongs of the plain error test set forth in

United States v. A ano, 507 U. S. 725, 732 (1993), when he received

a sentence substantially | onger than the sentence permtted based

Just as we noted in Hughes, 401 F.3d at 545 n.4, “[wle of
course offer no criticismof the district judge, who followed the
| aw and procedure in effect at the tinme” of Rattler’s sentencing.
See generally Johnson v. United States, 520 U S. 461, 468 (1997)
(stating that an error is “plain” if “the law at the tinme of trial
was settled and clearly contrary to the law at the tinme of
appeal ).




purely on the facts found by a jury, and that the court should
exercise its discretion to recognize the error).

Al t hough the CGuidelines are no | onger mandatory, Booker
makes clear that a sentencing court must still “consult [the]
Qui del i nes and take theminto account when sentencing.” 125 S. C.
at 767. Sentencing courts should first determ ne the appropriate
sent enci ng range under the Cuidelines, making all factual findings

appropriate for that determ nation. See Hughes, 401 F.3d at 546.

The court shoul d consider the Guideline range, along with the ot her
factors described in 18 U.S.C. 8§ 3553(a) (2000), and then inpose a
sentence. 1d. If that sentence falls outside the Guideline range,
the court should explain its reasons for departure as required by
18 U.S.C. A 8 3553(c)(2) (West Supp. 2005). 1d. The sentence nust
be “within the statutorily prescribed range and . . . reasonable.”
Id. at 546-47

Rattler also argues that the restitution inposed by the
district court is erroneous in light of Blakely. He argues that
the court nade factual findings by identifying the victins of the
of fense and the anmount owed to each, and that after Blakely these
findings nmust be made by a jury. We conclude that Rattler’s
restitution argunent fails. Because there is no statutory maxi num

for restitution, the Sixth Anendnment and Booker do not apply to



restitution ordered by the sentencing court.? United States v.

Fl aschberger, 408 F.3d 941, 943 (7th Gr. 2005). See also United

States v. Woten, 377 F.3d 1134, 1144 & n.1 (10th G r.) (hol ding

that Apprendi v. New Jersey, 530 U. S. 466 (2000), and Blakely do

not apply to restitution orders) cert. denied, 125 S. C. 510

(2004) .

Based on the foregoing, we affirm Rattler’s conviction
and the sentence as to the restitution order, vacate the remai nder
of the sentence, and remand for resentencing.® W dispense wth
oral argunent because the facts and Ilegal contentions are
adequately presented in the materi als before the court and ar gunent

woul d not aid the decisional process.

AFFI RVED | N PART,
VACATED I N PART, AND REMANDED

Booker explained that the remaining provisions of the
Sentencing Reform Act, which were left intact by the Court’s
hol ding, still require sentencing courts “to provide restitutionto
victims.” Booker, 125 S. . at 765.

*Rattler did not challenge his conviction on appeal.
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